GUARANTY OF ________________________________

This Guaranty, dated as of __________ __, 20__, is made by __________________ (the “Guarantor”), for the benefit of The Dayton Power and Light Company, an Ohio corporation (the “Counterparty”).

WHEREAS, the Counterparty has entered into a Certified Supplier Service Agreement with ___________________________________, an ______________ Corporation (the “Company”), pertaining to Counterparty’s Electricity Customer Choice Program any or all of which may involve the extension of credit by the Counterparty (the “Agreements”).  Guarantor hereby acknowledges that it will receive a direct or indirect benefit from the business transactions between the Company and the Counterparty and the making of this Guaranty.

NOW, THEREFORE, in consideration of, and as an inducement for, the Counterparty entering into the Agreements, the Guarantor hereby covenants and agrees as follows:

1.
Guaranty.  The Guarantor hereby unconditionally and absolutely guarantees to the Counterparty the prompt payment when due, subject to any applicable grace period and upon demand in writing from the Counterparty, of any and all amounts payable by the Company to the Counterparty arising out of the Agreements (the “Obligations”).  Notwithstanding the aggregate amount of the Obligations at any time or from time to time payable by the Company to the Counterparty, the liability of the Guarantor to the Counterparty shall not exceed ______________________ U.S. Dollars (U.S. $___________) in the aggregate at any time (the “Liability Cap”). 

The Guarantor’s liability hereunder shall be and is specifically limited to payments expressly required to be made in accordance with the Agreements (even if such payments are deemed to be damages) and, except to the extent specifically provided hereunder or in the Agreements, in no event shall the Guarantor be subject hereunder to consequential, exemplary, equitable, loss of profits, punitive, tort, or any other damages or costs.

2.
Nature of Guaranty.  The Guarantor hereby agrees that its obligations hereunder shall be unconditional irrespective of the impossibility or illegality of performance by the Company under the Agreements; the absence of any action to enforce the Agreements; any waiver or consent by the Counterparty concerning any provisions of the Agreements; the rendering of any judgment against the Company or any action to enforce the same; any failure by the Counterparty to take any steps necessary to preserve its rights to any security or collateral for the Obligations; the release of all or any portion of any collateral by the Counterparty; or any failure by the Counterparty to perfect or to keep perfected its security interest or lien in any portion of any collateral.  

This Guaranty is one of payment and not of collection.  This Guaranty shall remain in full force and effect or shall be reinstated (as the case may be) if at any time any payment guaranteed hereunder, in whole or in part, is rescinded or must otherwise be returned by the Counterparty upon the insolvency, bankruptcy or reorganization of the Company or otherwise, all as though such payment had not been made.

3.
Waivers.  The Guarantor hereby expressly waives notice of acceptance of this Guaranty; notice of any Obligation to which this Guaranty may apply or of any security therefor; diligence; presentment; protest; notice of protest, acceleration, and dishonor; filing of claims with a court in the event of insolvency or bankruptcy of the Company; all demands whatsoever, except as noted in Section 1 hereof; and any right to require a proceeding first against the Company.  

4.
Effect of Amendments. Guarantor agrees that Counterparty and Company may modify or amend any or all of the Agreements and that Counterparty may, according to the Agreements, delay or extend the date on which any performance must be made under the Agreements, or release Company from the obligation to so perform or waive any right thereunder, all without notice to or further assent by Guarantor, who shall remain bound by this Guaranty, notwithstanding any such act by Counterparty

5.
Termination.  This Guaranty is intended to be and shall be construed to be a continuing, absolute and unconditional guaranty, and shall remain in full force and effect until October 1, 2012 or until terminated by the Guarantor, on not less than fifteen days written notice, but in no event shall such termination affect the Guarantor’s obligations pursuant to this Guaranty with respect to the Obligations existing prior to the effectiveness of such termination.  

6.
Notices.  All notices and other communications about this Guaranty must be in writing, must be given by facsimile, hand delivery or overnight courier service and must be addressed or directed to the respective parties as follows:

If to the Counterparty, to:


DPL Inc.


1065 Woodman Drive


Dayton, OH 45432


Facsimile No.: 937-259-7147


Attn.: Chuck Hofmann
If to the Guarantor, to:

Notices are effective when actually received by the party to which they are given, as evidenced by facsimile transmission report, written acknowledgment or affidavit of hand delivery or courier receipt.

7.
Representations and Warranties.  The Guarantor represents and warrants to the Counterparty as of the date hereof that:

a) The Guarantor is duly organized, validly existing and in good standing under the laws of the jurisdiction of its incorporation and has full power and legal right to execute and deliver this Guaranty and to perform the provisions of this Guaranty on its part to be performed;

b) The execution, delivery and performance of this Guaranty by the Guarantor have been and remain duly authorized by all necessary corporate action and do not contravene any provision of its certificate of incorporation or by-laws or any law, regulation or contractual restriction binding on it or its assets;

c) All consents, authorizations, approvals, registrations and declarations required for the due execution, delivery and performance of this Guaranty have been obtained from or, as the case may be, filed with the relevant governmental authorities having jurisdiction and remain in full force and effect, and all conditions thereof have been duly complied with and no other action by, and no notice to or filing with, any governmental authority having jurisdiction is required for such execution, delivery or performance; and

d) This Guaranty constitutes the legal, valid and binding obligation of the Guarantor enforceable against it in accordance with its terms, except as enforcement hereof may be limited by applicable bankruptcy, insolvency, reorganization or other similar laws affecting the enforcement of creditors’ rights or by general equity principles.

8.
Setoffs and Counterclaims.  Without limiting the Guarantor’s own defenses and rights hereunder, the Guarantor reserves to itself all rights, setoffs, counterclaims and other defenses to which the Company is or may be entitled arising from or out of the Agreements, except for defenses arising out of bankruptcy, insolvency, dissolution or liquidation of the Company.

9.
Subrogation.  The Guarantor will not exercise any rights that it may acquire by way of subrogation until all Obligations shall have been paid in full.  Subject to the foregoing, upon payment of all such Obligations, the Guarantor shall be subrogated to the rights of the Counterparty against the Company, and the Counterparty agrees to take at the Guarantor’s expense such steps as the Guarantor may reasonably request to implement such subrogation.

10.
Expenses.  Subject to the Liability Cap, the Guarantor hereby agrees to pay on demand all reasonable out-of-pocket expenses (including the reasonable fees and expenses of the Counterparty’s counsel) in any way relating to the enforcement or protection of the rights of the Counterparty hereunder; provided that the Guarantor shall not be liable for any expenses of the Counterparty if no payment under this Guaranty is due.

11.
Assignment.  This Guaranty shall be binding upon the Guarantor and upon its permitted successors and assigns, and shall inure to the benefit of the Counterparty and its permitted successors and assigns and shall apply to all successors and assigns of the Company.  Neither the Guarantor nor the Counterparty may assign this Guaranty nor delegate its duties or rights hereunder without the prior express written consent of the other party, which consent may not be unreasonably withheld or delayed.  Notwithstanding the foregoing provision, the Counterparty may assign this Guaranty, without the Guarantor’s consent, provided such assignment is made to an affiliate or subsidiary of the Counterparty.

12.
Amendments.  No term or provision of this Guaranty shall be amended, modified, altered, waived, or supplemented except in a writing signed by the parties hereto.

13. Choice of Law and Venue. THE GUARANTOR AND THE COUNTERPARTY HEREBY AGREE THAT THIS GUARANTY SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE INTERNAL LAWS OF THE STATE OF OHIO BUT OTHERWISE WITHOUT GIVING EFFECT TO PRINCIPLES OF CONFLICTS OF LAW.



14.
Waiver of Jury Trial.  The Guarantor and the Counterparty, through acceptance of this Guaranty, waive all rights to trial by jury in any action, proceeding or counterclaim arising or relating to this Guaranty.

15.  Miscellaneous.  This Guaranty is the entire and only agreement between the Guarantor and the Counterparty with respect to the guarantee of amounts payable by the Company to the Counterparty arising out of the Agreements.  All representations, warranties, agreements, or undertakings heretofore or contemporaneously made, which are not set forth herein, are superseded hereby.

IN WITNESS WHEREOF, the Guarantor has caused this Guaranty to be executed in its name by its duly authorized representative as of the date first above written.



 




By:___________________________








Its: __________________________
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